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NOTICE OF MOTION j-—-Tech"""’Qweﬂteth 00
Pursuant to Fed. R. Civ. P. 56(b) and 35 U.S.C. § 102(b), Defendant Microsoft

Corporation (“Microsoﬁ;’) respectfully moves for Partial Summary Judgment of Invalidity 'o.f the -

- Asserted Clarms of U.S. Patent No. 5,892, 900. Thrs motron is.noticed for March 30 2004 at 1:00
~ p.m. and is based upon this Notice and Memorandum of Points and Authonttes the Declaratlon A
. of Enc Wesenberg and exhibits thereto. Pursuant to the Court s Standing Order Mlcrosoft met

‘and conferred with counsel for InterTrust prior to ﬁllng this motlon Declaratlon of Enc L.

Wesenberg in Support of Mrcrosoft’s MOthl’l for Partial Summary Judgment of Invahdrty of the o

..Asserted Clalms of the °900 Patentat §6. =~

MEMORANDUM OF POINTS AND AUTHORITIES
L - INTRODUCTION

‘Mlcrosoﬁ mo'ves for summary judgment of invalidity of claims 15 5, 156, and 157

of U. S Patent No. 5 892 900 (“the 900 Patent”) pursuant to 35 U.S.C. § 102(b) based on the ‘

antrcrpatory dxsclosure of the prior art- U S Patent No 5,113,518 (“the Durst Pafent” or “the Durst
reference”). The Durst Patent issued more than one year prior to August 12,1996, the priority

date lnterTrust claims for the "900 Patent, and drscloses every limitation of claims 155, 156 and

157 of that patent InterTrust did not cite Durst durmg the prosecutiori of the *900 Patent and,

therefore, the examiner did not take it 1nto consrderatlon in examining the claims that are

Achallenged herein. Granting this motion will render claims 155, 156 and 157 of the *900 Patent

lnvalid simplifying this case by disposing- of that patent altogether (these are the hnly 2900 claims

asserted by InterTrust) This will eliminate the need for the Jury to learn and understand (1) the '

’900 Patent asa whole (n) the machme srgnature programmrng ‘these claims represent (m) the

"details of over 100 1nfr1ngement arguments that are umque to these claims, and (iv) product.' '

activation technology altogether as there would be no claims asserted against such product

activation technology remalnmg m the case.

II. LEGAL STANDARD

A. Legal Standard For Summary Judgment

The Federal Cll‘CUlt has- repeatedly emphasrzed that “[s] ummary Judgment isas

- NOTICE OF MOTION AND MFMORANDUM IN SUPPORT
DOCSSV1:260026.1 - ’ -1- OF MICROSOFT'S MOTION FOR PARTIAL SUMMARY
’ ’ JUDGMENT (900 Par ENT), COI- 1640 SBA (ME})
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appropriate in a patent case as in any other.” See Avl_ia Group International, Inc. v.L:A-Gear

- California, Inc., 853 F.2d 1557, 1561 (Fed."Cir. 1988); Spectra Corp. v. Lutz, 839'F72d 1579,
1581 n. 6, (Fed. Cir. 1988); Brenner v: United States, 773 F.2d 306, 307 (Fed. Cir. 1985).

“Where no- genume issue of material fact remains and the movant is entrtled to _]udgment asa -
matter of law the court should utche the salutary procedure of Fed R.Civ.P. 56 to av01d |
unnecessary expense to the parties and wasteful utlllzatlon of the j jury process and _]udlcral »
resources.” Barmag Barmer MaschmenfabrzkAG V. Murata Machznery, Ltd 731 F.2d 831 835 "

(Fed. C1r 1984); Brasszca Protectlon Products LLC v. Sunrise Farms (In re Cruc:ferous Sprout

" Litig., 301 F.3d 1343, 1346 (Fed. Cir. 2002) (“Summary judgment is approprlate when there is no

geniuine issue of material fact and the moving party is entitled to judgment as a matter of law ”)
‘Summary Judgment is warranted when the moving party has demonstrated that
there is no genuine issue as to any matenal fact and the moving party is entltled toa Judgment as .

amatter of law. See Fed. R. Civ. P. 56(c) A fact is material if it

“might affect the outcome of the suit under the governing law.” .
Anderson v. Liberty Lobby, Inc., 477 U S. 242,248 (1986). “Wlth
respect to whether there is a genuine issue, the court may not
simply accept a party’s statement that a fact is challenged.

(Citations omitted). The party opposing the motion must point to

an evidentiary conflict created on the record at least by a counter
statement of a fact or facts set forth in detail in an affidavit by a
knowledgeable affiant. Mere denials or conclusory statements are :
msufﬁcxent ‘

Barmag, 731 F 2d at 835-36.

B. Legal Standard For Patent Invaiidity

1. Requnrements of 35 U.S.C. § 102(b) _
A party challengmg the validity of a patent claim has the’ burden of showmg

- invalidity by clear and convincing evidence. Brassica, 301 F.,3d 1343, 1349 '(Fed'. Cir. 2002)._ o

‘Microsoft moves for summary judgment of inyalidity based on 35 U.S.C. § 102(5), which states

that an individual is not entitled to a patent if their claimed invention “was patented or described

ina printed publication in this or a foreign country ... more than one year prior to the date of the

-application for patent in the United States » 35 U. S.C. § 102(b) Summary Judgment should be

granted where the defendant demonstrates that each element of the challenged claim is dlsclosed

C , . NOTICE OF MOTION AND MEMORANDUM IN SUPPORT
DOCSSV1:260026.1 . - ‘ o -2- "OF MICROSOFT'S MOTION FOR PARTIAL SUMMARY
: ‘ JUDGMENT ('900 PATENT), CO1:1640SBA (MEN) -
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'm a smgle prlor art reference. Se;e id.; Brown v. 3M 265F.3d 1349, 1351-(Fed. Cir. 2001)

The Durst Patent was filed on June 3, 1988 and issued on May 12, 1992.

A InterTrust claims a prrorlty date of August 12 1996 for the ’900 Patent. The Durst Patent 1ssued
) ‘more than four years before the purported effective filing date of the *900 Patent and thus
R mdlsputably is prior-art to the *900 Patent. Also, as wrll be shown below, its speCIﬁcatlon ‘

. discloses all elements of claims 155, 156 and 157 of the *900 Patent. The Durst referenceis ,

1 therefore 1nvahdat1ng prior art-under 35US8.C. ¢ 102(b) as the purported 1nventlon of clarms

155 157 “was descnbed in a printed publlcatlon in this ... country ... more than one year pnor

to the date of the apphcatlon for patent in the: United States” for the 900 Patent.

2. "Presumption of Enablement ° _

In addltlon to precedlng the challenged patent claims by more than one year and

j drsclosmg all of the claim elements, an. antlclpatory reference must enable one of Sl(lll in the art to

.reduce the disclosed mventron to practlce Amgen Inc. v. Hoechst Marion Roussel Inc., 314 F 3d

1313, 1354 (Fed Cir. 2003) As an issued U S. patent the Durst reference carries a presumptton L

' that 1t is enabhng, even as to the unclalmed mate,rtal in its drsclosure Id at 1355 (“We hold that

an accused infringer should be entrtled to have the district court presume ‘the enablement of

_ unclanned (and claimed) material in a prior art patent defendant asserts against a plaintiff”). It is

InterTrust s burden to overcome the presumptron of enablement by brlngmg forward evidence of -

‘ non-enablernent Id.

JII.  ARGUMENT

A ‘ Overview of the Challenged Claims and the Durst _Patent

~ .~ 1 Claims 155,156 and 157 of the *900 Patent

Claims 155 156 and 157 of the 7900 Patent each claim the same device, dtffenng

_ from each other only with regard to the final element

Claim Language

A virtual distribution environment comprising
a first host processing environment comprising

(hardware) a central processing unit;
. main memory operatrvely connected to said central processing unit;

- ] o NOTICE OF MOTlO\l AND MEMORANDUM IN SUPPORT
DOCSSV1:260026.1 . -3- OF MICROSOFT’S MOTION FOR PARTIAL SUMMARY
' o ’ : JUDGMENT (*900 PATENT), C01-1640 SBA (MEJ)
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mass storage operatlvely connected to sald centra]-psocessmg unit and .
. said main memory;
said mass storage storing tampér resistant soﬁware des1gned to be loaded
into said mam memory and’ executed by said central prpcessmg unit, ’

(sofrwdre) said tamper resistant software compnsmg
: ~ machine check programming which derives mformatlon from one or
more aspects of said host processing environment, - '

one or more storage locations storing said information;
‘integrity programming which causes said machine check programming to
. derive said information, compares said information to information
previously stored in said one or more storage locations, and

. generates an indication based on the result of said comparison; and

programming which takes one or more actlons based on the state of said
‘indication; - :
sa1d one or more actions 1ncludmg

Claim 155 .‘ R L at least temporanly haltmg further |

L ' processmg
Clairn 156 | ) o , ' . at least temporarlly disabling

" certain functions.

Claim 157 | _ o : ... displaying a.mes'sage_tothe user.

The claimed device consists of a v1rtua1 distribution environment (“VDE”) made up of a host

f processing environment (“HPE”) comprxsmg standard personal computer hardware ~a central

processing unit (“CPU”) main memory (e.g., RAM) and mass storage (e.g., dxsk drive) —
operatlonally connected to each other so that each can perform its familiar functlon The mass
storage stores software capable of being loaded into main memory and executed by the CPU.

- The clalmed software has three aspects: (i) machine check programmmg, which
derlves 1nformatlon from one or more aspects of the HPE and stores it in one more storage
locatlons (ii) integrity pro grammmg, Wthh actlvates the machme check programmmg to. derne

the same information and compares it to the information prev1ously stored; and (iii) programmmg :

 that takes one or more actions dependlng on the result of the comparison. As w111 be shown

~-below, the claxm elements make out.a programmmg structure that the Durst reference disclosed

more than four years before the"900 Patent apphcatxon was filed.

Before engaging in an element-by-element comparison, it is useful to look at the

' claims as a whole. The sneciﬁcation of the *900 Patent protfides context and sheds light on the

purpose and function of the claimed purported invention. Programming that derives information

‘ . _ NOTICE OF MOTION AND MEMORANDUM IN SUPPORT
DOCSSV1:260026.1 . - o : ' -4 - OF MICROSOFT’S MOTION FOR PARTIAL SUMMARY
: ' JUDGMENT (°900 PATENT). CO1-1640'SBA (MEJ) '
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fabout a system compares it to prevrously stored, similar mformatron ‘and.takes protective actron

" based on that comparison is wcll-known in the art —the denved stored mformatlon 15 often ca]]ed :

a machme s1gnature ” The 900 specnﬁcatlon contains a discussion of machine srgnatures that

- discloses program features correspondmg to, those of clarms 155-57.

The drsclosed “machine srgnature techmque involves two programmmg modules

. the “1nstallatron matenals” and the “opcrat1onal materrals”

The installation matenals 3470 may be executed by computer 3372 to
install the operational materials 3472 onto the computer's hard disk
3376. The computer 3372 may then execute the operational materials
3472 from its hard disk 3376 to provide software-based protected
processing environment 650 and assocrated software-based tamper

' resrstant barrier 672. :

’900 Patent, 231:25-31.

~The installation materials derive a machine signature from the electronic appliance |

: -and embed that srgnature mto the operational matenals Then, when the operatronal matenals are

mltralrzed on an applxance they denve the machme sxgnature of the. apphance and compare it to

 the embedded signature: : L ‘

Correspondence Between Installed Software and Appllance
“Srgnature :

Another techmque that may be used during the installation routine
3470 is to customize the operational materials 3472 by embedding a
"machine signature" into the operational materials to establish a
- correspondence between the installed software on a particular
electronic appliance 600 (FIG. 69C, block 3470(7)). This technique
prevents a software-based PPE 650 from being transferred from one
electronic appliance 600 to another (éxcept through the use of the -
approprlate secure, verified backup mechanism).-

. For electronic appliances 600 where it is feasible to do so, the
installation procedure 3470 may determme umque mformatlon about
the electronic appliance 600 (e.g., a. “signature” SIG in the sense of a
unique value--not necessarily a "digital signature" in the cryptographic
sense) Installation routine 3470 embeds the electronic appliance

“signature” SIG in the installed operational materials 3472. Upon
 initialization, the operational materials 3472 validate the embedded
signature value against the actual electronic appliance 600 signature
SIG, and may refuse to start if the comparison fails. -

7900 Patent 239:4-25. This language is followed by a description of how various machme

parameters can be used to generate srgnatures Id., 239 26-240: 42 To summarrze the

: . NOTICE OF MOTION AND MEMORANDUM N SUPPORT
DQCSS\'!_:260026:| .- ’ -5- OF MICROSOFT’S MOTION FOR PARTIAL SUMMARY
' : JUDGMENT (*900 PATENT), C01-1640-SBA (MEJ)
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installation prograrnmmg embeds a mac}une SIgnatu[re in the “PPE” (“Bmtected Processing
Envrronment ) software, whrch embedded -31gnature is vahdated each t1me the PPE is initialized -
by companng it to the machine signature of the current machine. If the two signatures 'do not

match, reflecting that the PPE software has been transferred toa dlfferent unauthonzed machme
. y 4

the PPE reﬁrses to start

2.  The Durst Referen'ce—Oyerview _ " o

. The Durst Patent, titled ‘fMethod and System for Preventing Unauthorize_d Use of

Software ” discloses the same arrangement, fUnctioning in the same manner; with the same

 elements. The Durst system also has the same purpose as the claimed ’900 Patent’s system ~t0

prevent the use of soﬁware on an unauthonzed computer The abstract of the Durst Patent -

succinctly captures its close similarity to the apparatus in claims 155-157 of the 900 Patent: .

A teéchnique is dlsclosed for preventmg a computer pro gram from
being used by a computer system other than a designated system. The.
values of certain characteristics exhibited by the designated computer
system first are stored, and then the values of those same -
‘characteristics exhlblted by the computer system which is intended to
use the computer program are measured and compared to the sfored
values. If the compared values are substantially the same, the
computer program may be executed. However, if they are different,
the computer system which was intended to use the program is
inhibited from executlng that program.

And, just as in the ’900 Patent Durst discloses embedding the machine signature in the software

itself. Durst 26:14- 21 27:11-13. The sections that follow show in detail that Durst dlsc]oses

: each and every element of these three 900 Patent clarms

3. The System Environment

The three 900 Patent claims first recite the computing context in which the -

programming operates. These basic elements are as follows: -

‘Claim | A virtual distribution environment comprising

| Language

As construed by the Court, this element is simply the sum of the other elements

: that follow. A “virtual distribution environment” is “defined by the elements of 900.155 [claim.

155 of the 900 Patent}; it has no definition mdependent of those elements.” Order Denymg

. - ) _ NOTICE OF MOTION AND MEMORANDUM N SUPPORT
DOCSSV1:260026.1 - - . C -6- OF MICROSOFT’S MOTION FOR PARTIAL SUMMARY
: : © JUDGMENT('900 PavenT), COI-1640'SBA (MEJ) -
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' Motron for Partial Summary J udgment and Construing “Mrm-Markman—Glarms” § ‘Markman :

" Order”), July 3, 2003, at 55. Therefore the Durst reference need not drsclose it as such 2

Clalm | a first host processing envrronment comprising

Language

The Court has défined “host proce'ssmg'enviroriment” (""};IZISE”) to mean '

capablhtres .avarlable to a program running on a computer or other device or- to the userofa '

1 computer or other. devrce ? whrch “[d]ependmg on the context . may be ina smgle device (e.g. ,»_
a personal computer) or may be spread among multlple devices (e g, a network) ” Markman

_ Order at 45. There is a further distinction between a non-secure HPE and a secure HPE, the

latter having two additional features: its “processmg and/or data is at least in part protected from

+

tampermg, and it mcorporates software based securlty ” Id.

.« The Durst reference drscloses “HPES” of both types. First, the Durst 'refererice '

: dlscloses that its technology 1s to be used wrthm a computer system. Durst, Flg 1, and- 5 60- 64

Second, the software is “tamper-resrstant” (“make[s] tampering more difficult and/or allow[s]

detection of tampering,” Markman Order, at 51). Durst discloses an embodlment in which the

“machine signature is itself stored within the software in encrypted form and can thereafter be

A altered only with a password provided by the manufacturer. In this embodiment, the

manufacturer will first confim that the customer has modified the system hardware and is

' authorrzed to receive a new-password. Durst, 26: 14-21 27:11-13; 28:6- 27. Addmonally, the
- software may be programmed to change the encrypted key after re-recording the machme

' signature so that each password may be used only once. Durst 28:3-27. The encryptxon makes it ‘
‘more. drfﬁcult to tamper wrth the machme srgnature which is both part of the software’s code and -

" central to its authonzatron functlons | A

v

! The same would presumably apply to the VDE e]ement of claims 156 and 157, which employ
the term “VDE” in exactly the same fashlon as claim 155 and which are otherwise almost
identical to claim 155. : :

? Microsoft maintains its argument that “VDE? is the “present invention” ideritiﬁed in the 900
Patent (*900 Patent, 2:19-32), and that the asserted claims are invalid for lack of written

descrlptlon (35US.C. § 112) non-enablement and are not 1nfnnged

NOTICE OF MOTION AND MEMORANDUM IN SUPPORT '
DOCSSV1:260026.1 . : - 7 - OF MICROSOFT’S MOTION FOR PARTIAL SUMMARY
’ o JUDGMENT (900 PavenT), C01-1640 SBA (MEJ)



B9

10

11

12
13

14
15

16

.‘]7.
18,

19
20
21
22
23
24
25
26
7
28

& W

 feature described above, and authentlcatlon programmmg that creates and uses machme

Finally, the system described in Durs't incorporates “software-based security.” The

+ Court has construed “secure” to mean employing “{0]ne or more mechanisms ;.. that prevent or

' discourage ... misuse of or interference with information or processes for the purpose of

drscouragmg and/or avoiding harm,” which mechanisms may include “tamper resrstance” and

authentlcatlon the latter separately defined to mean “[1]dent1fy1ng (e.g- a. devrce

'tnclud[mg] umquely 1dent1fymg ” The soﬁware contams both the encryptron tamper-resrstance

7/

s1gnatures to uniquely 1dent1fy hardware and thereby prevent unauthonzed use of the soﬁware

" Inasmuch as both of these forms of secunty are software-based the Durst reference drscloses all

the features of a HPE under elther deﬁmtron of that term

Clalm- : acentral processing unit
Language C g

unit. Durst, Fig. 1;7:26. ) : - SR

) ' A i
¢

‘A central processing unit is a standard computer component —in pe‘rsonal

computers, this is typrcally a mrcroprocessor The Durst Patent drscloses a central processmg ~

"

Clalm main memory operatlvely connected to said central processmg unit

Language

The Durst reference dlscloses a main memory (RAM) connected to the CPU

Durst Frg 1;7:18- 20.

Claim _mass storage operatwely connected to said central processmg unit and said

Language | main memory

The Durst reference discloses mass storage (disk ’drivé) corinected to the CPU and

main memory. ‘Dnrst, Fig. 1; 8;15-18 (“... for convenience, the following _description is.direc__ted " :

" to software embodied rn the forrn ofa ﬂoppy disk although the specification should be

interpreted to include .. other mass storage devrces”) 9:3-4 (“Disk drive 116 may take the form -

‘ of a ﬂoppy disk drive ora ﬁxed drsk drive, the latter also bemg referred to asa ‘hard’ or

- “Winchester’ disk drlve”)

: . . B NOTICE OF MOTION ANI MEMORANDUM IN SUPPORT
DOCSSV1:260026.1 . - . ‘ T -8- OF MICROSOFT'S MOTION FOR PARTIAL SUMMARY
‘ JUDGMENT: (900 PATENT), C01-1640 SBA (MEJ) :
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| Claim sald mass storage storing tamper resistant software desrgned to bé loaded

Language | into said main memory and executed by said central processmg unit, said -
‘ ' tamper resnstant software compnsmg

The Durst soﬁware is tamper rcs1$tant (see discussion of HPE claim element,

- above). It s, in the standard fash1on, loaded from mass storage (e.g., a hard or ﬂoppy disk drive)

into mam memory (e g RAM) and executed by the CPU

' 4 The Programmmg Is The Same

- The “programmmg in the claims at issue has three aspects machme check

: programmmg, whrch undertakes the generatron and storage of the machmc SIgnature based on

1 HPE mformatlon, 1ntegr1ty programmmg,” which activates the machme check programmlng to .

re- generate the machine 51gnature and compares the result with the stored s1gnature' and

programmmg which takes one or more- actlons” based on the result of the comparison. The

. Durst Patent drscloses all of these.

a. - -Machine Checl( Programming

'Language -aspects of said host processing environment, one or more storage locatlons

Claim . machme check programmmg which: derlves mformatlon from one or more

stormg sald mformatlon . ey

(1_)‘ The Meamng of This. Element

“Machine check programmmg isa module that derives information from one or

more aspects of the HPE. The court has deﬁned “derive” to mean “obtain, receive, or arrive at

through a process.of reasoning or deduction. In the context of computer operations, the ¢ process

‘ -of reasonmg or deductron constitutes operatrons camed out by the computer ”? Markman Order :

at21. In other words the computer programmmg carries out operat1ons on aspects of the

,}comp.utmg envlronment to produce data in some form (the machine si gnature), whrch it then

1 stores.

The pa.rties agree that this claim language‘applies to any dcrivation of information
that represents an attribute of the hardware on which the machine-check programming is- runnin g.
Throughout its mfnngemcnt chart, for: mstance InterTrust matches this language w1th the
/17

1
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following description of an infringing element: "‘deriives from the <':lient_cmnputer s-hardware o

znformatzon ” InterTrust s Amended stclosures of Asserted Clarms and Prehmmary

' Infnngement Contentions (“IT’s Amended Dlsclosures”) at 18, 20, 34, 36, 38, 40 42, 44

(emphasis-added). ‘In short, the machme signature may be based on hardware mformatlon o

The partles also agree that hardware ID 1nfonnat10n can be based on any parameter

-of the physxcal material part of the computer such as “one or. more of the CDROM dewce, disk
' adapter, disk device, display adapter, first drive serial number, MAC address, processor serial, |
~ processor type, RAM size, SCSI adapter PCMCIA controller, audio adapter and whether the

i computer is dockable ” IT’s Amended Dtsclosures at 25. Elsewhere i in its chart, InterTrust lists

'

an overlapping but somewhat dxfferent set of hardware attnbutes that could serve as the source of
the derived information. Microsoft agrees that an-y‘hardware parameters will do.

“Machine check programming” can‘not,"however, refer to the derivation of

attrihutes solely. from software files stored on the system. InterTrust has taken inconsistent

positions on this point, arguing that even a software module that derives its _checkahle values

-entirely from such files can constitute “machine chec_k programming.” See, e.g., IT's Amended

Disclosure at 23 (accusing Windows File Prote’ction) InterTrust’s inconsistency is immaterial to

this motlon as Durst clearly teaches deriving information from hardware, whlch satisfies the

requxrements of § 102(b) anticipation.

.2 Machine Check Programmi J’Lin the D'urst'Re'ference

* The Durst Patent discloses machme—check programming that generates a machine
51gnature from hardware parameters and stores 1t The software contains a measure srgnature
step, Durst, Flg. 14 (and see generally 26:55-27:31), and “the ‘signature’ of a computer system is

intended to refer to the values of certain characteristics exhibited by that system.” Durst, 3:45-47.

. The characteristics can be of two types: “(a) parameters.which are designed specifically into

individual computer syste'ms (such as the type of processor, the version of operating software,

: eto.,); and (b) parameters which are defined by particular tolerances in the'manufacture of the

. computer systemand its peripherals (e.g., the spec_iﬁc rotatrng speed of a disk drive, which may

117
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‘vary thlnn arange of design tolerances, etc.).” ., 3: 60 68. Much of Dyrst’s written. descnpnon ;

‘ explams how to measure pamcular hardware charaetenstlcs in order to create a machine

31g11ature, such as the

“ identification of the computer system processor, the clock speed of
the computer system clock generator, an identification of the
computer system ROM, the wait time, or wait cycles, assigned to
the computer system processor for accessing a RAM, the rotary

. speed of a computer system disk drive, the access speed of that dlsk
dnve and the sector mterleave value of that disk drive.

Id, 3:50- 57 col. ll —col. 25 (detarled descrlptlon of measuring techmques) However “[t]he

_ invention is not intended to be limited solely to these examples and other charactenstncs Wthh

can be used to distinguish one computer system from another are contemplated ” Id,3: 57 60. .

The signature is “determined in accordance with the subroutines” that extract these various

_hardware measurements, as described in columns 11:25. Durst, 25:58-60.

The Durst reference also discloses “one or more storage locations storing said

information”: “After the signature of the computer system has been measured, it is recorded, or

| stored, in the software integrated with the applications program.” Id., 26:14-16; also 27:1 1-13. : ‘

b. Integrity Programming

| Claim integrity programming whlch
Language- causes said machine check programming to derlve sald information .

compares said information to information previously stored in sald

one or more storage locations, and
" generates an mdlcatlon based on the result of said comparison-

A (1)' The Meaning of Thts Element

The integrity programming activates the machine check programming, causing it’

to derive information based on HPE parameters in the same manner as discussed above, ta -
* compare the result to the previously stored result, and to generate an-indication reflecting the

 outcome of that comparison. -

An aside is needed regardmg the phrase sa1d information.” This language is

shi ghtly confusing in “that it might be taken to mean that the results of the derlvatlon of .

mformahon must be the same as the previously stored mformatlon Yet the purported invention’s

functlonahty depends on comparmg the latter result w1th the machine signature previously stored

' ' NOTICE OF MOTION AND MEMORANDUM IN SUPPORT
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1| todetermine if the two are different. Thus, “said information” must mean-information derived in '
2 | the same manner by the same rogramming, but wh'ichmay lead to & different value each time it -
I progr
3 | isrun. Thxs construction of the term is supported by the’ specification, ’900 Patent 239 4-25 and,
4 by InterTrust s own infringement chart.> IT’s Amended Dlsclosures at 28 ‘
B ’ ’ 1
3 (2 Integrltv Programmmg in the Durst Reference '

6 Just as in the ’900 Patent claims, the Durst reference dlscloses programmmg which
.7 § causes the machine srgnature to be derived, compares it with the stored srgnature and produces
8 1 an 1ndlcat10n based on the requt On this point, the language of the Durst Patent is such thata
.9 | comparison chart is the most efficient way to demon_strgte the corresp_ondence between the claiim

10 | language and the Durst referer'lce: |
: _1 l ' mtegrlty progra.mmmg | “The copy protectlon procedure inquires mltlally at 1402 ifa
12 which signature has been stored previously on the floppy disk. If
: | this.i mqulry is answered in the afﬁrmatlve ? (26: 59-62 Flg
' 14)
13 , — '
-causes said machine | “then the srgnature of the computer system with whlch the
14 check programming to applications program is.intended to be run is measured ?
S derive said (26:62-64) - : :
150 dnforrnatlon, - . o T
16 compares said =~ | “If the measured srgnature is the same as the prevnously ‘
informationto . - determined and stored signature, inquiry 1412 is answered in
17 .information previously .| the affirmative and the applications program is executed, as
' -stored in said one or represented by instruction 1408. However, if inquiry 1412 is
18 " more storage locations, |- answered in the negative, an error message is displayed,
‘ and _ thereby indicating that an attempt has been made to run the
' 19 - ———— applications program on an unauthonzed computer system.”
generates an indication (26: 54 27: 3) _
"based on the result of -
said comparison; and
21
22| 1
/111-
117
254 11/
26
27 || . Microsoft rejects InterTrust’s infringement assertions as to its products and cites InterTrust’s _
) g p
infringement position only to show that the parties are in agreement on the relatlonshlp between
28 ‘ the two different hardware checks that the software performs. Co :
A . _ NOTICE OF MOTION AND MEMORANDUM IN SUPPORT
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C. - Program ming That Undertakes an Action Based on the
Compari arw A

Claim programmmg whlch takes one or more actions based on the state of said -
Language mdlcatlon L . :

| Claim - | said one or more actzons mcludmg at least temporarily haltmg further
155 only. processing. : , _
Claim -said one or more acttons mcluding at least temporarily dtsablzng

| 156 only - certain functions. : ‘ ,

| Claim ' .said one or more actions' including displaying a message to the user.

M 157 only -,

The actlon the software takes upon dxscovenng a dtscrepancy between the
prev1ous and the current machme s1gnature is the only respect in Wthh clatms 155 156 and 157 i
differ from one another. The Durst reference discloses a response to an attempt at unauthonzed

use of the software that satlsﬁes each of these three different claim elements:* “[I]f mqulry 1412 |

[the check of whether the present and stored sxgnatures match] 1S answered Jnthe negatlve an

efrTor message is dxsplayed thereby mdlcatmg that an attempt has been made to run the

apphcatxons program on an unauthonzed computer system. Itis apprecxated that under this

condmon the applications program cannot be executed ” Durst 26: 68 27 5. This clearly meets

“the hmltatlons of dlsplaymg a message to the user and dlsabhng certam functlons respect1ver

Regardlng “at least temporanly haltlng processing,” the Durst Patent dlscloses that

.the consequence of a negatwe companson of machme signatures is to halt processmg of the
- protected soﬁware Durst, Figs. 13B, 14, 15 col 26:68-27:5..

111

|

"

A1 ./

171

s
/1l

* Microsoft notes that the claim language, read plainly, actually requxres that the programming _
take one or more actions regardless of the outcome of the companson programmmg which takes .

one or more actions based on the state of satd comparison.”

© NOTICE OF MOTION AND MEMORANDUM IN SUPPORT
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| Dated: February 23, 2004

W o . W

IV. .CONCLUSION - o i

et R oL

Because the Durst Patent disclosure has each and every element of the challenged

claims Mlcrosoﬁ respectfully requests that the Court declare claims 155, 156 and 157 of USS.

Patent No 5, 892 ,900 to be invalid as anticipated by a prior patent pursuant to 35 U. S, C.

- o

§ 102(b).
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